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WHILE MOST EMPLOYERS HAVE GOOD INTENTIONS, MAKING
ERRORS CONNECTED TO MONEY CAN RESULT IN THE LOSS OF IT IF HR
PROFESSIONALS AREN’T CAREFUL. Wage and hour laws are in place to protect

understand how to avoid costly mistakes and keep their business running smoothly. 

SOME OF THE MOST COMMON WAGE
AND HOUR MISTAKES INCLUDE:

• Miscalculating overtime

• 

• Mishandling the tracking of hours

• 

• 

• Misclassifying employees

IN 2021, the U.S. Department of Labor collected 

more than $230 million in back wages for more

compliance with the Fair Labor Standards

Act (FLSA). On average, each employee

received $930 in back wages. For some,

four paychecks. Can you imagine not

work? The most common violators

construction, retail, and

food services.

https://www.dol.gov/agencies/whd/data


Exempt vs. Non-Exempt
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This employee

positions, but there are 

 “ ”

• 

• Paid on a salary basis

• Earn at least $684 per week

• 
which they perform any work  

https://www.dol.gov/agencies/whd/compliance-assistance/handy-reference-guide-flsa
https://www.dol.gov/agencies/whd/fact-sheets/17a-overtime
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• Keep track of all hours worked

• Pay at least minimum wage

The misclassification of employees as exempt when they do not meet the qualifications can

be a very costly mistake. In a typical wage and hour lawsuit, a non-prevailing employer

will end up paying back wages plus damages equal to the amount of the back wages,  

fees to an attorney to represent them, as well as the employee’s attorney fees.

• Pay overtime when applicable

.               . You can pay non-exempt employees by the hour, 

on a piece-rate basis, by the day, with a commission structure, any combination of these or even on a 

salary basis.



weekly basis.

the hours between the time an employee begins work and ends work on a particular day. Sometimes, the

 •  

  necessary for work

 • Time spent before a shift, preparing for the job

 • Waiting for materials to arrive during the workday

 
Employers must use caution when evaluating whether they comply with minimum wage and overtime

have employees.

Overtime

regular rate of pay
Overtime after working 
40 hours in a workweek
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 • Time spent after the shift,  

 • Time spent traveling between  

  worksites during the workday



week for overtime purposes).

 •  

 

  before starting work for the day

 • Travel time minus the normal commute  

 

  is 20 minutes and the worksite is an hour away,

  40 minutes of the travel time is compensable

  work time)

Regardless of the time of day or day of the week, any time (other than the normal commute), an employee

they traveled during their normal schedule (driving or otherwise). In most cases, meal periods for both

drivers and passengers are not paid.

included as hours worked for overtime purposes. The FLSA dictates employers must pay employees

Commuting & Travel Time
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 • 
  normal working hours (regardless of the day  

  of the week)

 • Any time spent driving (other than the normal

  commute), the driver is always working

  (regardless of the time of day or day of week)
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Matthew worked 48 hours in  
one week. He spent 39 hours at
the worksites @ $15/hr. and
9 hours driving between
worksites @ $8/hr.

• 

• 

• 

•  

 (this is the regular rate for this workweek)

•  

 for all 48 hours, so Matthew is now due the additional  

• 

•  

 (this is the amount of OT due for this workweek)

•  

 (total gross wages for this week)



Compensable Worktime
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Other Types of 

TRAINING

 • It is outside normal hours

 • It is voluntary

WAIT-TIME
Depending on the industry, some employees have to wait to receive their jobs for the day, wait in a

security line, or wait at their place of employment to punch a time clock. Generally, either the employee is

engaged to wait (worktime) or waiting to be engaged (not worktime). 

 • 

 • 

OUTSIDE OR AFTER-HOURS WORK

may be able to pay them a lesser wage for these types of tasks.

 • 

 • No other work is concurrently performed

 • Is the activity necessary for the employee  

  to perform his or her duties?



Breaks
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Federal law does not require employers



Child Labor
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schedule. Minors are subject to restrictions on when and how long they can work, as well as the type of

 • 
  per school day, including Friday

 • 
  week when school is in session

 • 
  day when school is not in session

 • 
  week when school is not in session

 • 
 

  through Labor Day, when nighttime work hours   

 •

If you are in a state outside of Florida, 

please refer to your state guidelines.



Tracking Hours
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.

https://www.dol.gov/general/topic/workhours/breaks


Deductions
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from an 

 • 
  the employee does not work the entire week

 • An employee is absent from work for reasons

  attributable to 

 • An employee calls in sick but has already

  used all of his or her paid sick days or has not

  yet become eligible for sick time (if the employer

  not be deducted if the employee has worked

  any day that week)

attributable to FMLA. In that case, employers only have to pay the

employee for the part of the day he or she actually worked. In all other

circumstances, if an employee works any part of the day, an employer

must pay him or her for the whole day.

license, the employer can pay them for the hours worked

and have them use paid time off to make up the difference.

As long as the employee receives his or her full salary,  

 • An employee takes a full day off for

  personal reasons

 • An employee is suspended for a major

  safety violation

 • An employee is suspended for violating a written

  company policy which applies to all employees

  and which relates to workplace conduct

  alcohol on company property, etc.)

https://www.dol.gov/general/topic/benefits-leave/fmla


Non-Exempt Employees
Deductions —
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rights under the law. As such, if an employee only makes minimum wage, an employer may not take any

instances that necessitate deductions from pay should be in writing including policies, procedures,

 • If an employer needs to deduct a large

  pay below minimum wage, the employer can

  arrange for smaller, periodic deductions. For

  four pay periods.

        Many states have restrictions on the types of deductions employers

        deductions can be made. 

 • An employer may make deductions periodically

  in small increments to collect a deposit for

  if an employee uses a company laptop worth

  is returned (upon termination), the deposit can

  be refunded. If the employee does not return

  the laptop, the employer has already collected

  the cost of replacing it (or at least more than

  what the employer could deduct from the

https://offers.frankcrum.com/interactivemap-payguidelines


Garnishments
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pay period. Wage garnishments are not voluntary.

It can sometimes be awkward for employers to handle garnishments. After all, most are very personal.  

 

 

 

support, have different withholding limits.

 

 

of service. Employers must continue withholding until they receive an order to stop. Otherwise, there are  

stiff penalties to pay.



In 2020 and 2021, the Department of Labor completed a series of rulemakings to update its regulations to 

they customarily and regularly receives more than $30 a month in tips. 

The federal minimum wage for tipped employees is $2.13 per hour, although each state may set their own 

minimum standard above the federal minimum. To remain compliant with the FLSA, an employee needs to 

responsible for making up the difference. 

TIP POOLS 
Employers that collect tips to facilitate a mandatory tip pool must fully redistribute the tips within the pay 

period. If the employer pays a full minimum wage and takes no tip credit, then employees who are not 

Managers may not receive tips from the tip pool; however, they are not prohibited from contributing to the 

tip pool. The only circumstances where a manager or supervisor may keep a tip is when they receive the 

Tips
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DUAL JOBS 
An employee who performs two or more jobs at the  

 

In this instance, if one of those jobs is part of a tipped 

occupation and the other is not then the employee may 

only receive a tip credit when performing work that is 

considered any work performed that provides service to 

customers for which the tipped employee receives tips 

OVERTIME PAYMENT

• 

• 

• 

•  

 



The Last Paycheck
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employer can try to recover the loss by invoicing the employee, taking him or her to small claims court, or

form of wages. Therefore, payment for vacation an employee has remaining upon termination could need



Pay Periods
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minimum standards

https://www.dol.gov/agencies/whd/state/payday


Payment Methods

There are several different ways to pay employees, and the method an employer chooses may differ

hired and their wages are deposited automatically into their accounts on payday. Certain payroll software

direct deposit.

Payroll cards are another electronic payment option. A pay card allows employers to put wages directly

for the employer, but even with the added costs, pay cards may still be a cheaper option than printing

paychecks.

lost or stolen or delay in delivery due to inclement weather.

about what information they must contain.
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Wage & Hour Questions
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Frequently Asked

I pay all my employees
a salary. Do I still have to
pay overtime?

How do I calculate overtime
if I pay different rates for
different work?

Determine the regular rate by adding up all the straight

time pay and dividing it by the total number of hours

See page 6 for an example.

We have a policy that
requires employees to get
authorization in advance to
work overtime. If they don’t
get authorization, but still
work overtime, do we have
to pay it?

Yes, by law, employees are entitled to overtime if they

work more than 40 hours in a workweek. Your policy

will not supersede the law. That said, you could use

corrective action with the employee for the policy

violation and let them know that continuing to violate  

the policy could lead to termination of employment.

My employee damaged
company property. Can I
deduct the repair cost from
his paycheck?

minimum wage.
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paid by the hour. This is because employers must still

ensure the employees make at least minimum wage

for all hours worked and are entitled to overtime if they

work more than 40 hours in a workweek. The only way to

comply with those two provisions is to track the number

of hours worked.

If I pay my roofers a piece-
rate, do I still have to track
how many hours they work?

Can I require my employees
to take breaks?

 

overtime. Employers must pay employees for breaks

less than 20 minutes in duration; breaks 20 minutes  

or longer can be unpaid.

My construction workers
might work at two or three
different worksites during
the same workday. Do I
have to pay for the time
spent driving between sites
since they’re not actually
doing any work?

Yes, employers must pay employees who drive from

worksite to worksite. Employers may choose to pay

a lower rate for the travel time, as long as it is at least

minimum wage.

How do I pay my
non-exempt employees
who travel out of town
overnight? Is the entire  
time spent traveling  
considered worktime?

The time spent traveling (as a passenger) that overlaps

Employees who spend time traveling outside their normal

performing work while traveling). If the employee is the

driver, all time spent driving is worktime. (Some states

have stricter guidelines on compensable travel time.)



Preventing Wage and Hour Mistakes

PREVENTING WAGE AND HOUR MISTAKES IS KEY TO AVOIDING
COMPLIANCE ISSUES AND FINES, AS WELL AS RETAINING YOUR MOST
TALENTED EMPLOYEES. When it comes to the FLSA, the details matter. If an employer

ignores or forgets something, it can cost thousands in fines and lost productivity. Employers

should focus on classifying employees correctly, paying them properly, determining

compensable worktime, and tracking time actually worked.

Small companies tend to be more at risk for wage and hour errors because the main players

(employers, managers, administrators) aren’t necessarily trained or experienced in HR or

law. Ask for help, since a few simple mistakes could lead to a lawsuit.

IF YOU HAVE QUESTIONS ABOUT CLASSIFYING YOUR

EMPLOYEES, OVERTIME, DEDUCTIONS, OR ANY OTHER

WAGE AND HOUR TOPIC, CONTACT ONE OF THE HR

CONSULTANTS AT FRANKCRUM TODAY.

www.FrankCrum.com

LEGAL NOTICE The purpose of this information is to assist in the discussion of risk, concerns and general requirements. It is not tax advice, legal advice or judgment of a business’s
compliance or non-compliance. It is recommended you seek qualified legal counsel familiar with your particular circumstances before taking any action.

https://www.frankcrum.com/how-can-we-help



